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Chair Mursau and Committee Members:

Thank you for holding a hearing on Assembly Bill 874. As Chair of the
Assembly Committee on Agriculture, I worked with Senator Gudex on
this bill which is vital to our agriculture economy.

In 2011, the Supreme Court’s Lake Beulah decision in effect told the

DNR that their authority over water usage isn’t limited to the specific
language of the statutes. This has led to uncertainty for high capacity well
owners, permit applicants, and those who issue the permits.

Assembly Bill 874 seeks to clarify some of this murkiness in the law. It
ensures that owners of existing high capacity wells will be able to
continue to use them under the standards and conditions that apply to
their permits.

The simple, narrowly crafted bill allows well owners to do the following

without triggering a new — previously unrequired — review:

» Transfer ownership of the well.

= Perform maintenance of the well.

= Replace a failing well within 75 feet of the existing well and to
“substantially the same depth.”

A high capacity well owner will have to report any of these actions to the
DNR, but will not have to pay a fee or undergo an inspection process.
The original well agreement, including all limits and standards, continues

to apply.

Note that the bill doesn’t change the broad authority the DNR has to

oversee and regulate high capacity wells in some important ways:

= The Public Trust Doctrine (§30.03) allows the DNR to order a
hearing regarding a well that may be affecting navigable waters.

* The DNR can modify or rescind permits if a well isn’t conforming to
the applicable standards or conditions set in the permit (§281.34).

»  QOwners are required to submit annual pumping reports.

I encourage your support for Assembly Bill 874 so that we may provide
regulatory certainty for high capacity well owners, address the existing
backlogs and delays in high capacity well permitting, and give clear
guidance to those tasked with reviewing these permits.

Thank you for your time and consideration of this bill.



State Senator

Rick Gudex

District 18

February 10, 2016

To:  The Assembly Committee on Environment and Forestry
From: Sen. Rick Gudex
Re:  Assembly Bill 874

Mr. Chairman, members of the committee, thank you for holding this hearing today. AB 874 isa
simple and narrowly crafted bill that, because it touches on a controversial subject, has become
undeservedly controversial itself.

In 2011 the Supreme Court issued what is now known as the Lake Beulah decision, which in effect
told the DNR that their authority over water usage isn’t limited to the specific language of the
statutes. One result of this ruling has been more bureaucracy, more reviews, and more fees on
landowners, none of which were previously required and which are particularly burdensome for small
family farmers and businesses.

This bill does the following things:

1. Ensures that the owner of a high cap well can transfer ownership without triggering an
additional, previously unrequired DNR review;

2. Allows owners to repair or replace a failing well, as long as it is within 75 feet of the original
and to substantially the same depth without triggering DNR review;

3. Allows owners to reconstruct an existing well in conformance with existing rules without
triggering DNR review;

4. Makes clear that the transferred, reconstructed, or replaced well must comply with the original
agreement with the DNR.

Under this bill, the owner of a high capacity well will have to report any of these actions to the DNR,
but will not have to pay a fee or undergo an inspection or application process. The original
agreement for the well will continue to apply, including all limits and standards in that agreement.
The broad authority the DNR already had, even before the Beulah decision, to oversee and regulate
high capacity wells remains unchanged under this bill. But this bill gives landowners some small
amount of certainty that they’ll be able to keep working, keep producing, and that their property
values won’t take a dive.

Now, there are several misconceptions about this bill that I would like to address.

First, that this bill will hurt the environment, hurt our navigable waters, hurt our water supply. If we
have any such problem in Wisconsin, it isn’t because of this bill. Every existing high capacity well in
Wisconsin received a permit in accordance with the law and DNR rules. The wells affected by this
bill already exist, and are already working, and are already under the DNR’s continuing oversight.
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Second, someone will surely mention that this bill doesn’t address larger questions about water usage
and high capacity wells in Wisconsin. That’s true, it doesn’t. This bill isn’t going to solve all our
problems. It’s not meant to. We wanted a narrow, specific bill to address a specific concern, and
that’s what is before you today.

Third, that with this bill, we’re denying the DNR a chance to place greater restrictions on existing
wells. Look at it this way: if a landowner has a high capacity well for sixty years, as long as he
remains within the limits and standards set in his permit and submits his annual reports and the DNR
never has reason to believe the well is hurting the public’s interest in navigable waters, that
landowner can use his well in peace for all of those sixty years. But that same owner could not sell
his land after 5 years without undergoing a lengthy and unpredictable process that wasn’t required
when the well was originally drilled.

Fourth, that we’re removing all chance of oversight over our water. No. That argument ignores the
public trust doctrine in 30.03 of the statutes, and the authority in chapter 281 as well. These laws
clearly give the DNR authority to review, change and even revoke permits if the situation warrants.

Fifth, that we are creating some kind of “perpetual water right” by passing this bill. If a “perpetual
water right” exists, then it already exists under the law. As I mentioned earlier, a landowner can
already keep and use a well as long as he/she owns the land now, as long as the well remains within
the limits and standards set in the permit, as long as there are no conflicts with the public interest, and
as long as the “standards or conditions applicable to the approval of the high capacity well” don’t
change. That hardly sounds like a perpetual right.

Sixth, that we’re not doing anything to ease the red tape in creating new wells. True. The purpose of
this bill isn’t to make getting new permits easier. It is to protect the rights of landowners who already
have high capacity wells, with Jegal permits, who are abiding by the law and only want to protect the
value of their land and businesses.

Finally, one organization has already accused us of wanting to let wells continue even if those wells

are directly causing harm to state waters. For the sake of having a bit of restraint, I’1l limit myself to
saying that this is simply a lie. The DNR has and will continue to have the ability to reexamine and

limit wells that are causing problems. This bill does not change that.

The provisions contained in this bill are simple, and small, but will give landowners back a measure
of certainty that they once had and that is very important to them and their businesses. I fully support

a more comprehensive look at water usage 1n Wisconsin, but especially with time running out on the
current legislative session, I urge you to not Jet these simple but needed changes get lost again.



































































































































































































